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1 TEBMINATION 

2 Sec. 12. (a) A final report shall be made to the Con- 

3 gress no later than November 15, 1992, upon which date the 

4 Commission shall terminate. 

5 (b) Any property acquired by the Commission remaining 

6 upon its termination may be used by the Secretary of the 

7 Interior for purposes of the National Park Service, or may be 

8 disposed of in accordance with the Federal Property and Ad- 

9 ministrative Services Act of 1949 {40 U.S.C. 471 et seq.). 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE CF MANAGEMENT AND BUDGET 

route sup 


TO. 


Ed Wil son 


ppnu Bill Maxwell 



Tcke nece ssory ocilen □ 

A pprovc i or * ignature □ I 

.Commerxl..- ■ •• " D 

Prepare reply D 

Discuss with me IZD 

For your information [ZD 

See remor ks below O 


DATE 6 / 1 7 / 8 3 _ 


REMARKS 


Attached per your request is the ^ r J ft 
position statement and a copy of H.R. 14^ 
as reported -- which is now irrelevant for 
reasons set out in the position statement. 


Attachment 


OMB FORM 4 
Rev Aug 70 



draft 


June 17, 1983 
(House) 


H.R. 1492 — Christopher Columbus Quincentenary Jubilee Act 
(Rodino (D) New Jersey and 3 others) 


The Administration would favor House passage of H.R. 1492 if 
Committee amendments are adopted that give the President the 
authority to appoint the members of the Christopher Columbus 
Quincentenary Commission and insure that work of the Commission 
does not conflict with or have a negative effect on the work of 
the organizers Of the 1992 World's Fair to be held in both 
Chicago and Seville, Spain. 


***** 

( Not to be Distributed Outside Executive Office of the President ) 

H.R. 1492 as reported would establish the above Commission, with 
31 members, to plan, encourage, coordinate and conduct the 
commemoration of the 500th anniversary of the voyage of 
Christopher Columbus leading to the discovery of America. The 
bill authorizes appropriations for the Commission totaling $2.25 
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million during 1984-1992, and limits the contributions that 
individuals and corporations can make to the Commission to $25,000 
and $50,000, respectively. 


Reports sent to the Hill by Justice (6/3/82) and Commerce (6/7/83) 
express the Administration's position that H.R. 1492 should be 
amended to (1) eliminate provisions authorizing Commission 
activities that would compete or conflict with the 1992 World's 

j^Fair, which will be held in both Chicago and Seville, Spain; 

r 

r 

if. limit the Commission's activities to planning, encouraging, 

{f 1/Y and coordinating the commemoration of Columbus' voyage, thereby 

avoiding the constitutional appointment problem — that is, having 
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Members of Congress serving on a Commission with Executive branch 
responsibilities; (3) provide that an equal number of members from 
each of the Executive and Legislative branches (15 from each 
branch, subject to the same limitations on appointments, would 
serve on the Commission; and (4) delete authorizations for 
consultations with foreign nations regarding joint participation 
in events in the United States or other nations, since this could 
contravene United States obligations under the Paris Convention of 
1928 governing international expositions. Commerce and Justice 
have been working with committee staff to resolve differences. 


George Omas (Minority Staff, House Post Office and Civil Service 
Committee) advises informally that the Committee amendments 
described in the statement to be sent to the Hill will be offered 
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m a revised bill when H.R. 1492 comes up for a vote. Omas 
further advises that a floor colloquy will clarify the intent of 
the bill to meet Administration concerns not specifically covered 
by the bill — most especially that the Commission will not 
exercise "significant executive functions" so as to raise an 
appointments clause problem. Commerce (Zar in/Staff of the General 
Counsel for Legislation) and Justice (Logan/Staff, Office of 
Legislative Counsel) confirm Omas" statements. ' 

This draft of a position was prepared by LR.in consultation with 
TCH (Ryder) , WH-OPD (Uhlmann) , WH Counsel (Wilson) , Justice 
(Logan) , and State {Maurer/Assistant Legal Adviser/Office of Legal 
Affairs) . Commerce (Zarin) advises that because of political 
considerations, related primarily to Senator Percy's concerns 
about Columbus Jubilee legislation conflicting with the Chicago 
World's Fair, a call needs to be made at the Department's 
political level as to whether the position should be "would not 
object to passage ...." or "favor House passage...." Such a 
decision has not yet been made. 

LRD DRAFT 
June 17, 1983 
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MEMORANDUM FOR RICHARD A. HAUSER 


FROM: 
SUBJECT : 


D. EDWARD WILSON, JR 


H.R. 1492, A Bill to Establish the Christopher 
Columbus Quincentenary Jubilee Commission 


dlscuss i°n at _ approximately 11:30 am on Friday, June 
17, 1983, concerning this bill, I reviewed a draft OMB position 
paper. In its current form, this bill would create an operation- 
al , ^ Executive branch body, to celebrate the quincentenary of 
Christopher Columbus' "discovery" of America. Members would be 
appointed by the President pro tempore, the Speaker of the House 
of Representatives, and the President. 

After I .received the attached memorandum (and bill) from OMB, I 
discussed it briefly with Peter before Bill Maxwell of OMB cilled 
me for our comments. He explained to me that an agreement had 
been reached on a substitute bill that would be offered on the 
floor and adopted. That bill would make the Commission an 
advisory body, reserve the appointment power to the President 
“ ei1 *f r le 9islation itself, or in floor statements, 

= that th ® Resident had the right to appoint from among 

a Ust of recommended members submitted by the Speaker and 
President pro tempore, respectively. 

I explained to him that, absent seeing such draft language, I was 
reluctant to sign off on the OMB memorandum but, in view of the 
act that the bill is scheduled to come up on the House floor on 
Ju £ a 1983 ' 1 agreed to the memorandum, with certain 

K he f ^ rSt chan 9 e 1S on the first page, in the paragraph 
that will be made public as the Administration's position. I P 
explained to him that a clause should be added after the word 
r J 1 opt f, ' in the second line to read "setting forth the advisory 

give " in that°li ^ giving " and delet ing the words "that 

f? e ^_2 e ^ t . <;:ha ? ge . is on P a ^ e two of the memorandum, in that part of 
tr £j at 13 the internal position paper. I asked for two changes 
in the paragraph on page two, both in the second point made 
there. The request was that this language be made to state the 
advisory nature of the committee's activities more explicitly and 

Jnp k mh Cl ^ r that there are tWO constitutional problems , not 
one. The first is an appointments clause problem; the current 
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made into an advisory one. d ly f th Comisslon is 

with Bill Maxwell I naiip^ -r_-u t 
Legislative Affairs not aT „a ' i ? al i ed John Logan, Of free of 

shares them and said he has h^ Plai w d to . h J in concerns. He 
Minority Staff,. House Post with George Omas, 

this matter. He did not = c ai \, Service Committee, on 

amendments would accomplish the ^ mU ? h J onfldenc e as Bill that the 
he has not seen d?Sf? ^ result ' Particularly as 

Bill’s belief that a ?K substitute language. Nor did he share 
Presided! that the proper statements concerning the 
Housed"- a ??°. lntment Power would be made on th^ti™ 


s appointment power would be made oS^h^fSor of the 

He said he would call Mr. Oaas and work with IS In th Is. 


W^hUe lk IwaItSg M i1eIurriIir? ™" ed t0 h “ the *«™- 

that Bob should wo?k wf?^ ? h - from Bob Shanks. He agreed 
addressed on the Hill Rnh° ®^ ein P that our concerns are 

with John. ’ E ° b and 1 then talked and he will work 


?I U lt Ted anfl B ? should discuss 

frequently and attempt to fjv^ ears aris i n 5 more and more 

Bo£ h tSgIf?£^ iLIe?SIpt C ^ 

works. are Wroximately «. 
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THE WHITE HOUSE 
WASHINGTON ■ 

September 15, 1983 


MEMORANDUM FOR FRED F. FIELDING 


FROM: 
SUBJECT : 


D 


. EDWARD WILSON, JR 



Department of Justice Proposed Report on 
H.R. 1492, Christopher Columbus Quincentenary 
Jubilee Commission 


Attached for your review and comment or signature with the 
incoming and an earlier memorandum I prepared for RAH is a 
memorandum for James C. Murr expressing your corner^ on ?he 

£aIn" r off^ nCe ? f raft . re ? ort * 1 ^ve discussed it with John 
ip g h^o°f of Legislative Affairs, Department of Justice, as 

mv ° n P revious occasions. John's and 

J. agreement that the position occupied by the Secretary of the 

dralt S ?ea?sli?^ itU J i0 ?a a ; a S ° UrCe ° f P r ° blem with regard to the 
raft legislation should be explained in greater detail is 

reflected m the draft memorandum. 


This item is due by COB Thursday, September 15, 1983. 


THE WHITE HOUSE 
WAS HINGTON 


September 15, 1983 


MEMORANDUM FOR JAMES C. MURR 

Chief, Economics-Science-General Government Branch 
Office of Management and Budget 

FR0M J FRED F. FIELDING 

Counsel to the President 


Justice Proposed Report on H.R. 1492, Christopher 
Columbus Quicentenary Jubilee Commission 


r f quest ' we have reviewed the above-referenced proposed 

th? S an ? reco ^ me ^ d that the report be expanded to explain why 

regard to thJ Smit h s ° nian Institution poses a problem with 

regard to the draft legislation. We have discussed the sua- 

SESS Legislative Affairs, Departaen^of 

r st office is in general agreement with it. 



TO: 


EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 2D503 

■ September 14, 1983 


LEGISLATIVE REFERRAL MEMORANDUM 


Legislative Liaison Officer 








Smithsonian Institution 


SUBJECT: Justice proposed reoort on H K 
Columbu, Quincentenary 


agency on the abo?f Object \efo?e\d?is* StS *** views of y°ur 
to^the program of the President, iiV&'^k 

A response to this request for your views is needed no later than 
Thursday, September IS, 1983. Oral comments acceptable. 

th^legislative^analys^i^this office?/*' MaXWe11 ^ ss ~^0) , 


Enclosures 
cc : John Cooney 

Ed Wilson - 
John Dyer 

Uhlmann 


James c. J4urt 'for 
Assistant Director for 
Legislative Reference 


Office of Legislative Affairs 





DRAFT 
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Office of the Assistant Attorney General 


Washington, D.C. 20530 


Honorable Strom Thurmond 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

__ n J hl ?A 09 tter v?i r n eS «^ tS tha views of the De Partment of Justice 
14 ? 2 v-? bi y ® stabli sh the Christopher Columbus Quin- 
centenary Jubilee Commission, " as passed by the House of Repre- 
sentatives on June 21, 1983 and supplements our views set forth 

r ° n i 00, a . similar bil1 - We believe that 
forth below . h ld b<5 amended co ^istent with the discussion set 

149 ? wou] ; d establish a Commission "to plan, encouraze 
ordinate and conduct the commemoration of the voyages' of dis- 
covery of Christopher Columbus. . . ” r™ ■ • 

= om P/ is ? d of thirty (30) members, 24 'appointed by “he 
president and six ex-officio members. §3(b). Ihe Secretary of 

S 3 (bM 7 )^ 0nlan lnstitutlon i» of the' e X -officio me mbersf 

... t>. 1£ Commission performs duties which can be characterized 
“ ®??= u i lve - its ? embers are "Officers of the United “wtes" 

sse/ i %uSr-«5- x 

pu?silnt to* the a ia 7 „s "SrtSr UnUe^lt'at^s " * 

a by Vi t C h e e a ? d res C i°d^t nt a 0 l f on? e tlKS £ 

the heads of Departments. Buckley v. Valeo . 424 U.S. at mf 

- individual 6 who °fs ’ ‘not*' 
sion?rs C1 pe?Ii » 

duct ob.i^rr^.“J^”Vw?i.S 1 " 1 e “To a ! e ' COOrdi -“ =°n- 
Giv^ri thi <* i . * * * commemorate Colimbus 1 s 

w iil § perform certain Exefutf^ ^ the Commission 


Accordingly, if Congress desires the Commission to have opera- 
tional functions, we urge that H.R. 1492 be amended to remove the 
Secretary of the Smithsonian Institution as a member of the 
Commission. Alternatively, if such is not Congress's intent, we 
urge that an amendment or unambiguous legislative history establish 
clearly that the functions of the Commission will be limited to 
planning, advice and voluntary coordination and that it shall not 
have operational functions. 

In summary, the Department of Justice recommends that H.R. 
1492 be amended consistent with the alternatives discussed above. 

The Office of Management and Budget has advised this Depart- 
ment that there is no objection to the submission of this report 
.from the standpoint of the Administration's program. 

Sincerely, 


Robert a. McConnell 

Assistant Attorney General 
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THE WHITE HOUSE 
WASHINGTON 


September 16, 1983 


MEMORANDUM FOR FRED F. FIELDING 

FROM: D. EDWARD WILSON, JR 

SUBJECT: Department of Justice Proposed Report on 

H.R. 1492, Christopher Columbus Quincentenary 
Jubilee Commission 



This memorandum responds to your question marks on mine of 
September 15 {copy attached) as well as provide you with a 

redrafted memorandum for James C. Murr in accordance with your 
comments . 


Your question marks appear ask for an explanation of why I have 
^^-SC'^ssed this matter with John Loqan, Office of Legislative 
Affairs, Department of Justice, on previous occasions. These 
discussions grew out of a meeting at the Department of Justice on 
June 22, 1983 which RAH requested I attend with him. Also in 
attendance were Bob McConnell, Ted Olson, John Logan, Bob Shanks, 
Fitts (OLC) and John Cooney (OMB) to discuss legislation 
involving appointments clause problems. Ted Olson's August 
memorandum to All Agency General Counsel concerning this topic, 
(copy attached) resulted from this meeting. During the 
preparation of Ted's memorandum, John, Bob Shanks and I discussed 
this matter (and related issues such as H.R. 1492 and S. 118 
(Commission for the Bicentennial of the Constitution) ) on several 
occasions. 


Please let me know if I should not have called John in this 

instance so that I might be guided in similar situations in the 
future . 

Iflu. 





TH E WHITE HOU5E 
WASHINGTON 


September 16, 1983 


MEMORANDUM FOR 


FROM: 


JAMES C. MURR 

Chief, Economics-Science-General Government 
Office of Management and Budget 

: Qrig* *i gned cy M 


FRED F. FIELDING 
Counsel to the President 


Branch 


SUBJECT: 


Justice Proposed Report on H.R. 1492, Christopher 
Columbus Quicentenary Jubilee Commission 


At your request, we have reviewed the above-referenced proposed 
^recommend that the report be expanded to explain more 
fully why the participation of the Secretary of the Smithsonian 
institution poses a problem with regard to the draft legislation. 


TTFsPE* tjl* 
J77t elding 
DEtfil^on i/ 
Sub 3 
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THE WHITE HOUSE 
WASH i NGTO N 


September 16, 1983 


MEMORANDUM FOR FRED F. FIELDING 


FROM: 

SUBJECT: 
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Department of Justice Proposed Report on 
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Jubilee Commission 2 
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££££? memorandum for James. C. Murr in accordance wig your 

markS appear ask for an explanation of why I have 

dune SrS.fS.T.S rg^gei fagend^?^ 
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THE WHITE HOUSE 
WASH I N GTON 


September 16, 1983 


MEMORANDUM FOR JAMES C. MURR 

Chief, Economics-Science-General Government Branch 
Office of Management and Budget 

FROM: FRED F. FIELDING 

Counsel to the President 


SUBJECT: 


Justice Proposed Report on H.R. 1492, Christopher 
Columbus Quicentenary Jubilee Commission 


At your request, we have reviewed the above-referenced proposed 
report and recommend _ that the report be expanded to explain more 
the P ar ticipation of the Secretary of the Smithsonian 
institution poses a problem with regard to the draft legislation. 



U.S. Department of Justice 
Office of Legal Counsel 


Office of the 

Assistant Attorney General 


Washington t D.C. 205 SO 

AUG 2 4 1983 


FROM: 

- 




Assistant Attorney General 
Office of Legal Counsel 

TO: 


ALL AGENCY GENERAL COUNSEL 

RE: 


Recent Legislation Raising Appointments 
Clause and Related Problems. 


In recent months, an increasing number of bills have come 
to our attention raising issues under the- Appointments and 
Incompatibility Clauses of the Constitution, Article II, § 2, 
Cl. 2 and Article I, § 6, Cl. 2, respectively. The purpose 
of this memorandum is to draw your attention to this matter 
and to ask your assistance in identifying legislation containin 
the types of constitutional .problems outlined below. In " 
general, these bills seek to create new entities in, or 
associated with, the Federal Government structure, such as 
foundations, boards, agencies, commissions, committees and 
corporations. .The problems arise with regard to .the manner 
in which the entities' members are appointed and the categories 
of persons designated by Congress for membership. 

The Appointments and Incompatibility Clauses represent 
important, related constitutional checks on Congress’ authority 
that are necessary to preserve the separation of powers. As 
the Supreme Court recently stated in invalidating legislative 
veto provisions, "The hydraulic pressure inherent within each 
of the separate Branches to exceed the outer limits of its 
power, even to accomplish desirable objectives, must be 
resisted." Immigration and Naturalization S ervice v. Chadha, 
No. 80-1832, slip op. at 31 (Sup. Ct. June 23, 1983). In 
Chadha , the Court reiterated its earlier holdings that, while 
the powers of the three Branches are not "hermetically sealed" 
from one another, they are "functionally identifiable" and 




must be kept distinct, ^d. ]_/ The Appointments and 

Incompatibility Clauses help to preserve this functional 
identity of legislative and executive powers. 

The Appointments Clause provides that the President shall 
nominate all "Officers of the United States" whose appointment 
is not otherwise provided for in the Constitution. 2/ . The 
Supreme Court has stated that the term "Officers" includes 
all persons authorized to perform any "significant governmental 
duty exercised pursuant to a public law. " Buckley v. Valeo, 

424 U.S. 1, 126, 140-141. Persons who are not Officers may 
perform functions that are basically "investigative and 
informative," which are removed from the administration and 
enforcement of public law, such as advisory functions. 

Id . at 137-139. The Court has explicitly stated, however, 
that certain functions must be performed by properly appointed 
Officers of the United States. Id. at 140-141. These include, 
for example, the power (1) to make "determinations of eligibility 
for [public] funds," (2) to promulgate rules and regulations, 

(3) to issue advisory opinions, and (4) to' conduct litigation 
to vindicate public rights. JEd. - 

Similarly, the Court specifically held in Springer v. 
Phillippine Islands , 277 U.S. 189 (1928) , that the power to 
appoint persons, such as directors of eorporations, to manage 
government property rests with the President, not with 


1 / Justice Powell succintly stated the Court's holdings in 
his concurring opinion in Chadha as follows: 

Where, as here. Congress has exercised a power 
"that cannot possibly be regarded as merely in 
aid of the legislative functions of Congress," 
Buckely v. Valeo , 424 U.S. , at 138, the decisions 
of this Court have held that Congress impermissibly 
assumed a function that the Constitution entrusted 
to another branch, see id., at 138-141; cf. Springer 
v. Phillippine Islands , 277 U.S., at 202. 

Id. (Powell, J. , concurring) at 8. 

2/ Congress may vest the appointment of certain inferior 
Officers in the President alone, in the Courts, or in the 
Heads of Departments, Art. II, § 2, cl. 2. 
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Congress. In invalidating a legislative attempt to charter a 
corporation and control it through appointment of its directors 
the Court stated: 


Legislative power, as distinguished from 
executive power, is the authority to make 
laws, but not to enforce them or appoint 
agents charged with the duty of such 
enforcement. The latter are executive 
functions •. . 

Not having the power to appoint, unless 
expressly granted or incidental to its 
powers, the legislature cannot engraft 
executive duties upon a legislative office, 
since that would be usurping the power of 
appointment by indirection .... 

Id . at 202. The Court went on to state that 

The appointment of managers (irrthls 

instance corporate directors) of 
property or a business is essentially an 
executive act which the legislature is 
without capacity to perform directly or 
through any of its members. 

Id. at 203. 

A related -constitutional issue arises where the Legislative 
Branch seeks to place Congressmen or Senators on various 
boards or commissions that perform other than investigative 
or informative functions. Article I, § 6, cl. 2 of the 
Constitution, the so-called Incompatibility Clause, provides: 

No Senator or Representative shall, 
during the Time for which he was elected, 
be appointed to any civil Office under 
the Authority of the United States, which 
shall have been created, or the Emoluments 
whereof shall have been encreased during such 
time; and no Person holding any Office under 
the United States, shall be a Member of 
either House during his Continuance in Office. 
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Thus no Congressman or Senator is permitted to serve as an 
officer or director of any governmental ly-crea ted entity 
whose functions extends beyond conducting investigations 
and providing information — in other words, whose duties 
extend beyond those "only in aid of those functions that 
Congress may carry out itself, or in an area sufficiently 
removed from the administration and enforcement of the public 
law as to permit their being performed by persons not Officers 
of the United States." Buckley v. Valeo , supra , 424 U.S. at 


In. addition to these specific constitutional concerns 
regarding the Appointments and Incompatibility Clauses, some 
recent bills have raised more generalized separation of powers 
concerns because they purport to create entities that are not 
clearly located in, or responsible to, any of the three Branches 
of government. For example, one bill would have provided for 
appointment of members of a commission by the head of an agency. 
This method of appointment and the duties given the commission 
indicated it was to be part of the Executive Branch. At the 
same time, however, the bill would have authorized the Attorney 
General to sue the commission to recover any funds spent other 
than according to its statutory mandate. This authorization 
of action against the commission by the Attorney General is 
inconsistent with placement of the commission within the 
Executive Branch for the simple reason that since the President 
controls the Executive Branch, he, not the courts,- has the 
responsibility for . resolving internal Ex-ecutive Branch disputes. 
Moreover , such litigation would seem unnecessary, since 
the commissioners would be subject to removal by the agency 
head who appointed them. 

Similiar problems exist when the Legislative Branch 
seeks to place a member of the Judicial Branch on other than 
an advisory body, or attempts to vest the appointment powers 
to such an entity in the Judiciary. 

It is important that the Administration take a consistent 
principled position with respect to proposed legislation 
which would blur the distinction between legislative and 
executive entities and, consequently, dilute the authority of 
the Executive. As the Supreme Court recognized recently in 
Chadha , supra (slip op. at 37), it is essential to preserving 
and maintaining the separation of powers that "the carefully 
defined limits on the power of each Branch must not be eroded." 
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We therefore ask your assistance in identifying legislation 
that raises the kinds of constitutional concerns we have 
described. Experience has demonstrated that early awareness 
of proposed legislation creating such entities maximizes our 
ability to avoid constitutional problems through cooperation 
with Congress. Because such problems can arise in myriad 
forms and in a variety of contexts, we request that proposed 
legislation that creates a new, or materially alters the 
structure of an existing, foundation, board, agency, commission, 
committee, or other entity should be referred, for advisory 
purposes, to this Office. Please address your referrals and 
any inquiries to the attention of Deputy Assistant Attorney 
General Robert B. Shanks. 

Thank you for your cooperation and assistance. 


cc: /Fred F. Fielding 

Counsel to the President 


Michael J. Horowitz 
Counsel to the Director, OMB 
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THE WHITE HOUSE 
WASHINGTON 


Date S/25/83 

Suspense Date 

MEMORANDUM FOR: COUNSEL’S OFFICE hSSQMES S 

FROM: DIANNA G. HOLLAND 

ACTION 

— Approved 

Please handle/review 

XX _ 

For your information 

— For your recommendation 

For the files 

• Please see me 

’X 

Please prepare response for 

; signature 

. As we discussed 

Return to me for filing 

COMMENT 


THE WHITE HOUSE 


« • 

WASH I NGTON 

October 4, 1983 


MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS 

SUBJECT: U.N. Delegation and the 

Incompatibility Clause 


Dianna has relayed to me your concern over the nomination of 
v. Congressmen to serve on the U.S. delegation to the U.N. 
General Assembly. The President is authorized by 22 uis.C. 

§ 287 (c) to designate, by and with the advice and consent 
of the Senate, up to five representatives and an 
indeterminate number of alternates to attend sessions of the 
General Assembly of the United Nations. No provision is 
made for appointment of members of Congress, but since 1950 
^T e ^ Y c U ^ ited ^ ta/f:es delegation appointed pursuant to 

U.S.C. § 287(c) has included two Congressmen, one from 
each party , _ chosen in alternating years from the Senate and 
House. An information sheet prepared by the State 
Department (attached) notes that the Congressmen are 
appointed as representatives, not alternates, "and serve as 
fuil reguiar members of the 'U.S. Delegation', representing 
the Government and not as Congressional advisers per se " ? 
to September 20 ' we announced our intention to nominate two 
Congressmen as representatives. 

The Incompatibility Clause, Article I, § 6, cl. 2, provides 
in jgart that "no Person holding any Office under the United 
States, shall be a Member of either House durinq his 
Continuance in Office." The critical question is whether a 
presentative of the United States to the U.N. General 
Assembly is an officer of the United States. The question 

Sa “I elf - The above -quoted language Son. 

he State Department information sheet also describes the 
Congressional members as "full regular members” of the 
delegation, so it seems difficult to argue that they serve 

rocket h’ 3 cer ^ mon i al advisory role. I have no desire ?o 
.. this particular boat, but I see no honest way to defend 

Sor5J aC ^ e ° f a PP° int “S Congressmen to serve as oSr 
representatives to the General Assembly. In the • future if 

?h a fl Unwilling to de Part from the 33-year practice we 

of°the Cnn leas 1 . have the State Department redefinJ its ?iew 

cerimon?a? gre H S1 S nal members ' limiting their role to 
ceremonial and advisory matters. 

Attachment 


—A-AyA r ^ > S y" dr"y~ s%£y?A4 > £’'0 S7?^7~^ 


FORMING *A DELEGATION TO THE UN GENERAL ASSEMBLY 

%£ Gnw-ftA'XA - •4e J a^ w ^T_ 

UNGA Rules of Procedure limit delegations of Member* States 
to five Representatives and five -Alternate 'Representatives - Then 
is no limitation o.n the number of advisers or staff that can be 
accredited- Although there is no requirement that we accredit 
the full complement of ten, this has been the custom for virtuall 
all of the regular UNGA sessions. Special or resinned sessions 
have often had fewer than ten. 

In practice, in the recent past, the ten Representatives arc 
Alternates have included all five Ambassadorial level officials 
. at USUN, headed by the U.S. Permanent Representative to the UN. 
(The Secretary of State is always listed as Chairman of Delegatic 
ex officio for the period he is present at the General 'Assembly; 
however, he need.not be counted among those ten.) The remaining 
five . Representatives and Alternate Representatives innl r>rl(=> -n-vr-o^ 
Public Members and two Congressiona l members. This mix of Con- 
gressional and public members as not wr itten into the TO Farti'ci- 
.nation • ACT nr omer statutes 'bur ri r gC sppSSTgffTT; OB Li.b. LU=> ro - 
gation to the 5th UNGA U^tl))~ana na ^" 550TT Ub&gl vecTa u eU^.iy 
subsequent regular session. All Representatives and 'Alternates 
are appomtea ^ uTTS TrresTOSnt with the advice and consent of ; 
the Senate. 

% 

The U.S. Ambassador to the UN is always listed first, as 
Chairman of the Delegation. While there is no hard and fast rul* 
about the place of the Public Members on the delegation (Rep- 
resentative or Alternate) , it has been the practice in recent 
years for the President to designate one of th<=> PnbT •? g Memb ers tc 
serve a s * ^^nrpspn tative. The two Congressional members" are' ' “ 
also appointed as Representatives, along with the Deputy U.S. 
Representative to the UN. The other three USUN Ambassadors serv? 
as Alternates together with the other two Public Memhprg 

Congressional Delegates 

The two Congressional delegates have traditionally alternat 
between the Senate and the House, in each case on®_Democrat a-nn 
one Republican . For the 36th Session, it will be the turn of" 
the As noted above, these two delegates are appoi nf _by 

the. President and serve as full regular members of the "U.S. 
Delegation" , representing the Government and not as Congres- 
sional advisers per se . Normally, they are selected directly 
by the White House m consultation with Congressional leadership 
The standard letter from the Department to the Vice President 
and Speaker ^ normally used to solicit Congressional participation 
2-t international conferences is not employed for the UNGA. 
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Public Members 

The three Public Members are usually distinguished citizens 
who ^ are not necessarily concerned professionally with foreign 
policy matters but bring to the delegation a first-hand ex- 
perience and knowledge of the concerns and hopes of the American 
people, dominations for public members b sva h&az fra^fi^any 
^handled by the White House personnel offic e. Public members 

uuej.x a.ppuj.uuiUtiiiu, yu bn 'the LBuN payroll and are paid on 
a "When Actually Employed" basis; that is, for the duration of 
the Session. 

Because of . the time required to process these appointments, 
including conflict of interest and security clearances and con- 
firmation by the Senate , it is important to initiate action 
several months in advance of the opening of the General Assembly. 
From the time the nominations are announced, it is best to count 
on at least four weeks for the process to be completed. Of 
course, if the Senate goes out of session, the process can take 
longer. “ 

Advisers on the Delegation 

As stated above, there is no limit imposed bv the General" 

, Assembly itself on the number of advisers that may be accredited 
n The number la^year, tor the Jbth UdGA, totaled 64. in view of’ 
*v our efforts to reduce delegation size, it may be desirable to 
reduce that number somewhat this year. 

^ There are two major categories of advisers: Special Advisers 

and Advisers . The former usually Includes high ranging officials 
from Washington (e.g. the Under Secretary for ' Political Affairs, 
Assistant Secretary for International Organization Affairs, the* 
Director of ACDA, etc.), and the U.S. Representatives to the 
various United Nations Commissions (e.g. Human Rights, Status of 
Women, Social Development). Delegation advisers are chosen 
primarily from USUN itself? virtually the entire substantive 
staff is accredited. Other advisers are detailed from Washington 
either for the full session or for limited periods to deal with 
specific issues as they come up on the agenda of the various 
Committees or in Plenary. 

Regional Advisers 

c addition to these advisers, it is customary to accredit 
five FSO political officers representing the five Geographic 
Bureaus in the Department. These officers work closelv with 
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the political section of USUN, primarily on lobbying and 
analytical reporting. Sometime in July 10 will solicit nomi 
nations from the Bureaus for these adviser positions. 

Congressional Staff Adviser 


In recent years it has been the practice to accredit one 
member from the staff of the Senate or House Committee oh 
Foreign Relations. {Personal staff of Congressional members 
sometimes attend part of a sesson, but are not accredited 
as members of the Delegation. ) 


Note Takers 


Finally, the Department provides three junior officers 
three months TDY to assist the delegation with note taking. 
Ine three are not accredited as members of the delegation 
10 looks, to Personnel to fill these positions. 


for 


I0/0IC : TCNeison 
6 / 11/81 


